Property Settlement - How the Court Determines Property Settlement
It is important to remember that the notion of fault is irrelevant when the Court makes an Order for property
settlement. The conduct of one party who is to blame for the breakdown of a relationship is not important in
the course of determination of a just and equitable property settlement. There are some limited circumstances
(for example, family violence) where conduct has some relevance, but in general, notions of blame and fault
are not relevant to a determination of property settlement.
The Family Court has a wide discretion in making Orders that may alter the interest of parties in property. The
Court will not make an Order for property settlement, unless in all circumstances the Order is just and
equitable. There are basically four (4) steps in the determination of a property settlement. These steps are as
follows:
Step One - Determining the Net Value of all Property
This first step allows the Court to ascertain all Property involved and its total value.
•

•
•

Ascertain and value all property. The Court must firstly identify all property currently owned not only
jointly by yourself and your partner but also owned separately (property includes such items as real
estate, cash, investments, shares, furniture, motor vehicles, interests in any Company, Trust,
Partnership, etc.);
After identifying all of the property a value must then be placed on each item of property;
The value of the property can be agreed upon by you and your partner or valuations can be obtained
by independent experts;

The end result of Step One is that the Court is able to identify all property and the net value of all items of
property;
After determining the net value of the matrimonial property (or estate) the Court then examines certain other
matters in Steps Two and Three to determine how that property should be divided between you and your
partner.
Step Two - Contributions
Under this step, the Court examines and assesses the following matters:
•

•

•

Financial contributions made directly or indirectly by yourself or your partner towards the acquisition,
conservation, or improvement of any matrimonial property. An example of a direct financial
contribution is income earned through employment. An example of an indirect financial contribution
may be a gift of monies to you by your parents to contribute towards the purchase of the matrimonial
home;
Non-financial contributions made directly or indirectly by yourself or your partner towards the
acquisition, conservation, or improvement of any matrimonial property. An example of a direct nonfinancial contribution may be the maintenance and repair work that you performed on the
matrimonial home during the marriage. An example of an indirect non-financial contribution may be
the fact that you cared for the children full-time when they were young, which enabled your partner
to further his/her career and improve their skills in the work force;
Contributions made by either yourself or your partner to the welfare of the family, including any
contributions made in the capacity of homemaker or parent. For example, contributions made to the
day-to-day care and nurturing of the children are relevant.

In most cases, the Court takes a very general look at these contributions made by yourself and your partner; it
does not go into specific detail as to who washed the dishes or who mowed the lawn.

Step Three - Examining the Future Circumstances
In this step, the Court must examine a number of other matters listed under Section 75(2) of the Family Law Act.
We like to refer to these factors as matters relating to the future circumstances of both yourself and your
partner. The Court has a very wide discretion in making adjustments as to how much property your partner or
yourself should receive based upon these "future circumstance" factors:
•
•
•
•
•
•
•
•
•
•
•
•
•

The age and state of health of yourself and your partner;
Income, property and financial resources of yourself and your partner, as well as your physical and
mental capacity for appropriate gainful employment;
Whether yourself or your partner has the care and control of a child of the relationship who has not
yet attained 18 years of age;
Commitments of each of you that are necessary to enable you to support yourself or a child or
another person that you have a duty to maintain;
Responsibilities of either of you to support any other person;
The eligibility of either of you for a pension, allowance, or benefit under any Commonwealth or State
law, or under any Superannuation Fund or scheme;
The standard of living and whether in all the circumstances this standard is reasonable;
The duration of the marriage and the extent to which it has affected the earning capacity of yourself
or your partner;
The need to protect the party who wishes to continue the role as the primary caregiving parent;
If either party is cohabiting with another person, the financial circumstances relating to that
cohabitation;
The terms of any Order made or proposed to be made for property settlement of the parties;
Any child support that a party to the marriage has provided, is to provide or might be liable to provide
in the future for a child of the marriage;
Any facts or circumstances which the justice of the case, in the opinion of the Court, requires to be
taken into account.

Step Four – Determining the Just and Equitable Nature of Any Order
The Court must consider the first 3 steps and must not make an order unless it is just and equitable in all the
circumstances.
There are no hard and fast rules for percentage divisions on property settlement, but we will be able to guide
you and advise you as to the likely Orders that the Court will make in your particular matter.
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